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REPLY BRIEF

1. Related to Issue No. 1: Whether the ESHD "board has appropriately exercised its
discretion with respect to the evaluation of the public interest."

As Palmer argued in her appellate brief referencing Sopatyk, this Court determined the
agency's reasoning regarding the public interest could remain hidden from the public. Sopatyk v.

Lemhi County, 151 Idaho 809, 816, 264 P.3d 916, 923 (2011) ("This Court may therefore affirm
the Board's order even though it does not cite specific facts to support its public-interest
finding.") Sopatyk's 2011 decision was based on the 1993 version of Idaho Code subsections 40203A(6) and (7). Notably, when Sopatyk was issued in 2011 Idaho Code subsection 40-203A(7)
stated, "The court shall not substitute its judgment for that of the commissioners as to the weight
of the information on questions of fact," which likely led to its conclusion approving that an
agency's public interest findings remaining hidden from the public in Sopatyk.
ESHD is required to follow the statutes. Idaho Code section 40-203A(3) states, "Upon
completion of the proceedings, the commissioners shall determine whether validation of the
highway or public right-of-way is in the public interest and shall enter an order validating the
highway or public right-of-way as public or declaring it not to be public." (Emphasis added).
How shall the commissioners determine? And what record will show how the commissioners
determined? For that, the next subsection, Idaho Code section 40-203A(4) shows judicial review
could occur, with a pointer to the reviewing judicial standard at Idaho Code section 40-208(6).
Idaho Code section 40-203A(4) states, "From any such decision, any resident or property
holder within a county or highway district system, including the state of Idaho or any of its
subdivisions, or any agency of the federal government, may appeal to the district court of the
county in which the highway or public right-of-way is located pursuant to section 40-208, Idaho
Code." Thereafter, ESHD would review Idaho Code section 40-208(6), and seen its third
1

sentence: "The court shall consider the record before the board of county or highway district
commissioners and shall defer to the board of county or highway district commissioners on
matters in which such board has appropriately exercised its discretion with respect to the
evaluation of the public interest." ESHD should have considered the reviewing court's charge
found at Idaho Code section 40-208(6), to "determine whether validation of the highway or
public right-of-way is in the public interest," but it did not. If it had, ESHD would have provided
the reviewing judge the ability to review whether the ESHD Board had appropriately exercised
its discretion, and if it found it had appropriately exercised its discretion, the statute says that the
court would "defer to the board or County or Highway District commissioners on [such]
matters." LC. § 40-208(6).
In most circumstances, "[t ]he interpretation of a statute is a question of law over which this
Court exercises free review." Valiant Idaho, LLC v. JV L.L.C., 164 Idaho 280, 429 P.3d 168, 177
(Idaho 2018); citing City of Pocatello v. Idaho, 152 Idaho 830, 838, 275 P.3d 845, 853 (2012).
"This Court has the ultimate responsibility to construe legislative language." Id.; citing Mulder v.

Liberty Nw. Ins. Co., 135 Idaho 52, 57, 14 P.3d 372, 377 (2000); citing J.R. Simplot Co., Inc. v.
Idaho State Tax Com 'n, 120 Idaho 849, 820 P.2d 1206 (1991). But, "[o]ur restrained approach to
statutory construction reflects our recognition of the constitutional separation of powers." Idaho

Power Co. v. Tidwell, 434 P.3d 175, fn. 1, 164 Idaho 571, fn. 1 (Idaho 2018); citing State v.
Montgomery, 163 Idaho 40, 44, 408 P.3d 38, 42 (2017). Finally, in J.R. Simplot, this Court held
"that a standard of 'free review' is not applicable to agency determinations." J.R. Simplot Co., Inc.

v. Idaho State Tax Comm 'n, 120 Idaho 849, 862, 820 P.2d 1206, 1219 (1991).
In the J.R. Simplot case, this Court undertook an analysis of the rules that the judiciary
should follow when interpreting agency actions, and whether to defer to the agency's
interpretation. J.R. Simplot Co., Inc. v. Idaho State Tax Comm 'n, 120 Idaho 849, 820 P.2d 1206
2

(1991). Use of the four prongs enunciated in J.R. Simplot remains in use today. Idaho Power Co.

v. Tidwell, 434 P.3d 175, fn. 1, 164 Idaho 571, fn. 1 (Idaho 2018).
"The Idaho Supreme Court has clarified that while conclusions of law are freely
reviewable, in an appeal of agency actions, a four-prong test must be applied to determine the
appropriate level of deference to be given to an agency construction of a statute." In re Driver's

License Suspension ofHerrmann, 403 P.3d 318,321, 162 Idaho 682,685 (Idaho App. 2017); citing
Hamilton ex rel. Hamilton v. Reeder Flying Serv., 135 Idaho 568, 571, 21 P.3d 890, 893 (2001).
"If the four-prong test is met, then courts must give considerable weight to the agency's

interpretation of the statute." Id.; citing Preston v. Idaho State Tax Comm 'n, 131 Idaho 502, 504,
960 P.2d 185, 187 (1998). That statement accords with the language (as emphasized) of Idaho
Code section 40-208(6) ("The court shall consider the record before the ... highway district
commissioners and shall defer to the ... highway district commissioners on matters in which such

board has appropriately exercised its discretion . ... ") The District Court reviewing the ESHD
process did not use the J.R. Simplot test.
The first J.R. Simplot prong is that "[t]he Court must first determine if the agency has been
entrusted with the responsibility of administering the statute at issue." In re Driver's License

Suspension of Herrmann, 403 P.3d 318, 321, 162 Idaho 682, 685 (Idaho App. 2017); citing
Hamilton, 135 Idaho at 571, 21 P.3d at 893. "Second, the agency's statutory construction must be
reasonable. Third, the Court must determine that the statutory language at issue does not expressly
treat the precise question at issue. Finally, the fourth prong requires the Court to make a
determination of whether any of the rationales underlying the rule of deference are present." Id.
Further, as explained in J.R. Simplot:
If the underlying rationales are absent[,] then their absence may present
'cogent reasons' justifying the court in adopting a statutory construction
which differs from that of the agency.
3

When some of the rationales underlying the rule exist but other rationales
are absent, a balancing is necessary because all of the supporting rationales
may not be weighted equally. Therefore, the absence of one rationale in the
presence of others could, in an appropriate case, still present a 'cogent
reason' for departing from the agency's statutory construction. Because
these rationales are important in determining whether cogent reasons exist
for departing from an agency interpretation, we disapprove of the practice
of merely concluding that cogent reasons for departing from the agency
interpretation exist without any further explanation. If one or more of the
rationales underlying the rule are present, and no 'cogent reason' exists for
denying the agency some deference, the court should afford 'considerable
weight' to the agency's statutory interpretation. If, on the other hand, a court
concludes that the agency is not entitled to receive considerable weight to
its interpretation based on the lack of justifying rationales for deference,
then the agency's interpretation will be left to its persuasive force.

J.R. Simplot Co. v. Idaho State Tax Comm 'n, 120 Idaho 849, 862-63, 820 P.2d 1206, 1219-20
(1991).
In the Driver's License case, the Idaho Appellate Court found "ITD's interpretation ofl.C.
§ 18-8002A(7) contradicts the clear expression of the legislature regarding how to calculate time
for an act provided by law." In re Driver's License Suspension of Herrmann, 403 P .3d 318, 322,
162 Idaho 682, 686 (Idaho App. 2017). The Court found when ITD was "administering LC. § 188002A" it did not consider that "[t]he [statutory] computation of time is governed by LC. §§ 73108 and 73-109." In re Driver's License Suspension of Herrmann, 403 P.3d at 322, 162 Idaho at
686.
In this case, ESHD did not have to review separate titles in Idaho Code, but simply had to
review the subsequent subsection of Idaho Code section 40-203A(4) in conjunction with Idaho
Code section 40-208(6). Idaho Code subsection 40-203A(3) states ESHD's task: "Upon
completion of the proceedings, the commissioners shall determine whether validation of the
highway or public right-of-way is in the public interest and shall enter an order validating the
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highway or public right-of-way as public or declaring it not to be public." What does it mean to
state, "the commissioners shall determine?"
The next subsection states, "From any such decision, any resident or property holder within
a county or highway district system, including the state of Idaho or any of its subdivisions, or any
agency of the federal government, may appeal to the district court of the county in which the
highway or public right-of-way is located pursuant to section 40-208, Idaho Code." LC. § 40203A(4).
Finally, ESHD should have interpreted Idaho Code section 40-208, and realized that its
subsection (6) required a reviewing court to " ... consider the record before the board of county or
highway district commissioners and [the court] shall defer to the board of county or highway
district commissioners on matters in which such board has appropriately exercised its discretion
with respect to the evaluation of the public interest." Therefore, ESHD did not provide the District
Court any way to review whether ESHD had "appropriately exercised its discretion," because it
made a flat assertion, and gave no view of its decision-making process for the District Court to
review.
The Validation Order issued June 25, 2018 gave two reasons for not validating Leonard
Road No. 2:
After consideration of the additional evidence presented at the re-opened
public hearing, as well as the evidence received in the initial public hearing,
the [ESHD] Board of Commissioners decline to validate Road No. 231,
Leonard Road No. 2, as a public road or public right-of-way because it is
not in the public's interest. Validation is also declined because the road was
vacated and abandoned, and no legal basis exists for validation following
an abandonment.
R. Vol. 2, p. 701. The flat assertion does not meet the statutory requirements for judicial review.
As to the first J.R. Simplot prong, Idaho Code section 40-203A(2) states, "If proceedings
for validation of a highway or public right-of-way are initiated, the commissioners shall follow the
5

procedure set forth in section 40-203, Idaho Code." Idaho Code section 40-203(1) states, "A board
of ... highway district commissioners, ... shall use the following procedure .... " ESHD has been
entrusted with the responsibility of administering the statutes at issue, thus the first prong is met.
"Second, the agency's statutory construction must be reasonable." In re Driver's License
Suspension of Herrmann, 403 P.3d 318, 321, 162 Idaho 682, 685 (Idaho App. 2017); citing
Hamilton, 135 Idaho at 571, 21 P.3d at 893. As required by Idaho code section 40-208(6), ESHD

gave the District Court no information about ESHD's determination that the Leonard Road No. 2
public right-of-way should not be validated because validation was not in the public's interest.
There is no information in the agency record regarding how this decision was made, and thus the
agency's statutory construction is unreasonable, and neither the District Court nor this Court are
required to defer to ESHD' s flat assertion on the matter of the public interest.
As to the third J.R. Simplot prong, the District Court should've found that "the statutory
language at issue" expressly treats the precise question at hand, which is how can the District Court
evaluate whether ESHD appropriately exercised its discretion if ESHD only makes a flat
unsupported assertion and hides its reasoning for its decision? ESHD failed the third prong also.
In the ESHD response brief, it cites from the District Court's decision, but in fact what that
Court did was give its reasons why it felt the validation of the roadway could not go forward, but
the District Court did not (and could not, because it was not provided) discuss any of ESHD' s
reasoning. ESHD Resp. Br., p. 11.
Five pages later, ESHD argues Palmer requires painstaking detail: "[t]he Palmer Family
Trust reasons that, because the district court is authorized to determine whether the Board abused
its discretion when drawing its public interest conclusions, the District Board must spell out its
reasoning on the public interest issue in painstaking detail." Id., p. 16. Palmer's reply is that
whether ESHD "must spell out its reasoning on the public interest issue in painstaking detail," is
6

a matter of ESHD' s construction of what the statutes require it to do, but at a minimum it must
give information so a District Judge can see whether ESHD appropriately exercised its discretion,
and thus certainly it cannot be true that a flat assertion suffices, because "[t]he statute only requires
that such a determination must be made." ESHD Resp. Br., pp. 16, 17.
Without argument, but as an aside, Palmer believes the J.R. Simplot four-prong criteria are
more appropriate than the standard measurement of a trial court's discretion. Lunneborg v. My Fun
Life, 163 Idaho 856, 863-64, 421 P.3d 187, 194-95 (2018). An agency is not a trial court.

PALMER prays this Court find the District Court erred when it approved of ESHD' s error
that hid the criteria upon which it found validation was not in the public interest, because Idaho
Code section 40-208(6) required ESHD to explain its reasoning, so the District Court could
evaluate whether ESHD "appropriately exercised its discretion with respect to the evaluation of
the public interest." I.C. § 40-208(6).

2. Related to Issue No. 2: Whether the ESHD Board misread the 1910 meeting minute
notes that stated "abandonment" to mean "vacate."
According to the Kootenai County Board of County Commissioners' meeting minutes
dated July 13, 1910, Leonard Road No. 2 was abandoned. A.R. 75 (ESHD Mtg. Min., Jan 15,
2018). Those Kootenai County BOCC Minutes stated, "[ a]t this time the Board ordered that the
Leonard Road No. 2 be abandoned for the reason that the expense incurred in building said road
would be greater than the amount of traffic across said road would justify." A.R. 388-89.
ESHD's validation order dated June 25, 2018 stated, "Validation is also declined because
the road was vacated and abandoned, and no legal basis exists for validation following an
abandonment." A.R. 701 (ESHD Findings of Fact, Conl. of Law). But, the road was not vacated.
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After the July 13, 2010 meeting minutes statement, no evidence exists that neighbors
were notified or consulted, no public hearings were held, there were no advertisements in the
newspaper.
Evidence shows Idaho law in 1910 did not allow the BOCC to unilaterally abandon a
public highway held in trust by ESHD without notice and a hearing for public comment. "In
Idaho the streets from side to side and end to end belong to the public and are held by the
municipality in trust for the use of the public." Kleiber v. City ofIdaho Falls, 1 10 Idaho 501,
503, 716 P.2d 1273, 1275 (1986); citing Keyser v. City ofBoise, 30 Idaho 440, 165 P. 1121
(1917). Could the 1910 BOCC unilaterally and without public scrutiny abandon that trust?
Palmer does not think so. Even though the ESHD unilaterally ignored all maps of
Leonard Road No. 2, and all deeds referencing the west and the east sides of Leonard Road No. 2
as it crossed through Government Lot 4, Palmer wonders whether Occam's Razor was at work.
In the 1910 whiskey and com-dodger days of this Republic, the word "abandoned" was
not a special lawyer's word. The usual word used was "vacate." A.R. 84. The 1910 BOCC did
not take the appropriate due process steps, such as public notice and a hearing, so it is more
reasonable to assume the BOCC simply didn't want to spend the money. As stated by Mr.
Palmer:
"Leonard Road #2 has been depicted on many official maps throughout
the years, long after this abandonment took place in 1910. It is also shown
on the earliest aerial photographs yet found of the Rose Lake area. I also
strongly believe that the intent of the commission at that time was not to
vacate the right of way, but simply to abandon work on an expensive road.
My evidence for this theory is in the language at that time period used in
another case.
In Book F of the Kootenai County Commissioner's Journal, Page 274,
there is an example of the great care exercised in that era when a road was
to be 'Vacated' (Please note the term, as opposed to 'Abandoned'). It
Reads, {from May 11, 1908):
8

PETITION FOR VACATION OF STREETS IN LaDELCARDO
BAY. Approved.
At this time the petition of Leonard McCrea, et al. for the
vacation of 300 feet of Beauty Avenue lying between Blocks
seven and sixteen also that part of Beauty Avenue lying between
Block eight and Block 15, also all of seventh street lying
between Blocks 15 and 16 and Block 7 and Block 8, LaDelcardo
Bay, Kootenai County, Idaho, and came up for consideration and
it appearing to the satisfaction of the Board that all of the owners
of property that would be affected by said vacation had signed
the petition relative to the same, it was therefore ordered that said
property be vacated. {emphasis added).
Note, please, that attention was given to affected landowners before a
vacation could commence. There are many examples in the county records
of streets and roads being vacated, and the language used is generally
always the same. It is for this reason that I believe the right of way created
by the dedication of Leonard Road #2 in 1908 was never intended to be
vacated by this abandonment.
A.R.84.
In addition, R.C. § 882(4) required a "proper ordinance" to "abolish or abandon"
highways. A.R. 378. ESHD argues Palmer is trapped by the theory of "regularity," which it and
the District Court believe can be cited to cause Palmers to prove a negative. Instead ofESHD, in
its exercise of the public trust having to show that an ordinance was passed to prove the 1910
abandonment, the District Court and ESHD concur that it is up to Palmers to prove the lack of an
ordinance. How does one prove a negative? This is not an onus Palmers should bear.
The District Court's opinion reads:
Appellant argues the District erred by relying upon the Kootenai County
Board of Commissioners' July 13, 1910, minutes which indicated that the
Kootenai County Board of Commissioners abandoned the road. Appellant
contends there is no evidence that this abandonment was accomplished by
the passage of a proper ordinance as required by the law in effect at the
time, R.C. § 882(4).
The Court presumes "regularity in the performance of official duties by
public officers." Roberts v. Bd. of Trustees., Pocatello, Sch. Dist. No. 25,
134 Idaho 890, 894, 11 P.3d 1108, 1112 (2000). "Absent evidence to the
contrary," public officers "are presumed to have properly carried out the
9

duties of their office." Farm Bureau Finance Co., Inc. v. Carney, 100
Idaho 745, 750, 605 P.2d 509, 514 (1980). This presumption can be
rebutted by production of evidence showing that the public officer failed
to carry out the duty at issue. Roberts, 134 Idaho at 894-95, 605 P.2d at
1112-13.
Appellants have presented no evidence showing the Kootenai County
Board of Commissioners in 1910 failed to pass a proper ordinance.
Therefore, the presumption of regularity applies, and the Kootenai County
Board of Commissioners are presumed to have properly carried out the
duties of their office.
Further, in this case, the District applied the presumption of regularity to
the Commissioners' action approving the viewers report in 1908 and also
to the 1910 abandonment. The District presumed that the Commissioners
had held the proper hearings and passed the proper ordinances in each
instance. If the presumption of regularity does not apply, the record
reflects no proper ordinance approving the right-of-way, which, by
Appellants own logic, would necessitate the conclusion that no right-ofway ever existed because there is not a proper ordinance reflected in the
record. (Emphasis added.)
ESHD Resp. Br., pp. 9-10 (Citing to District Court decision).
Palmer believes there is a significant difference between the 1908 and the 1910
proceedings. In the 1908 proceedings, a petition was made, viewers were appointed, a viewers'
report was generated, the BOCC declared Leonard Road No. 2 a highway and took it into its
public trust, and thereafter affirmed its decision in the official Kootenai County Road Book.
After this occurrence, and beginning in 2013, a number of county maps, including an official
Kootenai County map from the Idaho State Archives, show the location of this roadway. In
addition, a number of deeds utilized the position of Leonard Road No. 2 as crossing Government
Lot 4.
In 1910, the BOCC made a single statement, gave no public notice, held no hearings, and
the evidence after 1910 is overwhelming that the road existed.
The District Court's" presumption of regularity" should not overwhelm the existence of
facts on the ground and due process when it comes to the public trust in the performance of
10

official duties. Even if in both the 1908 and 1910 situation a "proper ordinance" was never filed,
it should not be up to Palmers to prove that no ordinance exists, because Palmers are not
responsible for the public trust. It is ESHD upon which the burden should be as to whether it
properly vacated the public trust in 1910. The District Court stated, "Appellants have presented
no evidence showing the Kootenai County Board of Commissioners in 1910 failed to pass a
proper ordinance." Appellants Palmer were not responsible for the public trust. Therefore, ESHD
should have presented evidence showing the Kootenai County BOCC in 1910 passed a proper
ordinance to vacate Leonard Road No. 2. The District Court erred when it required Palmer to
prove a negative, instead of requiring ESHD to show it properly vacated the public trust in 1910.
ESHD cannot show the 1910 "abandonment" was proper, and the presumption is faulty here.
Therefore, Palmer argues this Court should find 1910 alleged abandonment was only a
decision by the BOCC not to spend money on the road, especially since during 1913 or later, it
apparently found the money to build the road. A.R. 85-87. The District Court also should have
found the evidence of the maps and deeds of the later decades showed overwhelming evidence
no ordinance was passed to take Leonard Road No. 2 out of the public trust, even if there was a
question regarding how it got into the public trust. The criteria for taking a highway right-of-way
out of the public trust should be a higher standard of criteria than is required to bring it into the
public trust.

3. Related to Issue No. 3: No Argument from ESHD Regarding Warners' First
Abandonment Request in 2016.
On page 3 of its response brief, ESHD acknowledges Wamers' December 14 and
December 18, 2017 requests for abandonment of Leonard Road No. 2. ESHD Resp. Br., p. 3. It
then proceeds to argue procedurally about those two requests, which were really the same
11

request in terms of the time of receipt compared to the time when ESHD initiated the validation
proceedings on November 20, 2017 by the adoption of Resolution 2017-05. A.R. 2, ,r D. Those
December 201 7 Warner requests were about one month late.
But, the real query is whether ESHD could ignore the statutory mandate that upon
petition at Idaho Code section 40-203(1 )(b ), "The commissioners shall establish a hearing date
or dates on the proposed abandonment and vacation." I.C. § 40-203(1)(c) (emphasis added).
Warners made their first abandonment petition in 2016.
The Agency Record shows:
At the October 24, 2016 ESHD meeting, Rande Warner appeared and spoke
to the Commissioners about the problems with Leonard Road #231 as
proposed in the recorded Viewer's Report. He indicated that the roadway as
surveyed in the recorded Viewer's Report was never built, that part of the
roadway would be inundated by Rose Lake, that the roadway would be selfabandoned by operation of law, and requested the Commissioners consider
abandoning it. The Commissioners action item was to consult with attorney
Susan Weeks.
A.R. 129,

,r 2 (Ex.

8, ESHD Board Meeting Min., Oct. 24, 2016). No abandonment proceeding

was scheduled in 2016 or before the November 20, 2017 validation proceedings were initiated.
LC. § 40-203(1 )(c) ("The commissioners shall establish a hearing date or dates on the proposed
abandonment and vacation." (Emphasis added.) ESHD knew and stated in its October 24, 2016
minutes as regards this issue that "[ a]ccording to Idaho Statute, the District is not allowed to
vacate/abandon right of way ifby that action, a property owner is land locked." A.R. 172.
The response brief for ESHD ignores W arners' 2016 request for abandonment. There is no
argument regarding it. This is why Palmer contends that this validation proceeding was actually
an abandonment proceeding in masquerade. Apparently, after the October 24, 2016 ESHD
meeting, ESHD' s consultation with attorney Weeks resulted in ESHD' s decision not to address
Warners' October 24, 2016 request for abandonment, as if Warner did not request it. ESHD
12

realized that the mandate in Idaho Code section 40-203 (2) required that "[n Jo highway or public
right-of-way or parts thereof shall be abandoned and vacated so as to leave any real property
adjoining the highway or public right-of-way without access to an established highway or public
right-of-way." Better to leave the Palmers landlocked by ignoring Wamers' 2016 request for
abandonment.
Palmer's argued elsewhere the impropriety of that ESHD decision to ignore Idaho Code
section 40-203(1)(c) and not establish a hearing date on the 2016 requested abandonment. The fact
that ESHD' s response brief ignores Wamers' 2016 request for abandonment indicates ESHD
would rather this Court not analyze that issue. Palmer respectfully requests that analysis.

4. Related to Issue No. 4: Quasi-estoppel, double jeopardy for Palmers.
Palmer's appellate brief argued ESHD should be estopped from refusing to validate
Leonard Road No. 2, because of its predecessor BOCC's sale of the (now Palmer-owned)
Government Lot 8 to Paul Batzle in 1934. Palmer Br., p. 40.
ESHD' s response is to cite the District Court, and then state Palmer conflated ESHD with
the BOCC, simply because the highway district was not created until 1971 when it assumed the
former BOCC road duties and public trust. ESHD Resp. Br., pp. 26-27. The latter argument is
frivolous and needs no rebuttal, because it is absurd on its face.
ESHD's citation to the District Court quoted its words:
Appellant identifies the benefit allegedly gained by the District 'in the
form of fiscal savings' of not having to construct and maintain the road.
Appellant's Briefp. 29. However, Appellant fails to identify or explain
how the District asserted any position inconsistent with a position
previously taken by the District.
Moreover, Appellant has not established that it would be unconscionable
to allow the District to maintain its position. (Emphasis added.)
13

ESHD Resp. Br., pp. 26-27.
The first part of the indented paragraph assumes Leonard Road No. 2 was abandoned in
1910, instead of being built and appearing on maps and in deeds for decades afterwards. Further,
that map evidence, ignored by all the other parties except the Palmers indicates that when
ESHD's predecessor BOCC sold the (now Palmer-owned) Government Lot 8 to Paul Batzle in
1934 that Leonard Road No. 2 was in existence. Not simply the right-of-way, but a real on-theground roadway by which Mr. Batzle could reach his newly purchased Government Lot 8. A.R.
86 (1925 U.S.F.S. map). The 1925 road is shown by dotted lines, but by the time of the 1937
map below it in the Agency Record at page 86 it has apparently been improved.
Therefore, where once Leonard Road No. 2 reached Government Lot 8 in 1934, the
ESHD, in its role as road steward and successor in that role to the 1934 BOCC refuse to validate
the roadway on June 25, 2018, it yanked the rug out by removing the Leonard Road No. 2 access
to the Government Lot 8 that Palmers had previously purchased.
Then, as a result ofESHD's recent work, there is double jeopardy for Palmers.
ESHD recorded the viewer's report in 2016. A.R. 4 (ESHD Resolution 2017-15, the
viewer's report was "recorded under instrument 256246 on the 14th day of September, 2016.")
Palmers relied on that report to approach ESHD about opening up the road for access to
Government Lot 8. Id.; see 174 (Email dated Mar. 24, 2017 Palmer request to ESHD). Marcus
Palmer's March 24, 2017 email requested "a simple letter from the county road district regarding
Road 231, aka Leonard Rd #2, stating that Kootenai [C]ounty regards it as public property due to
the fact that there is both a viewers['] report on file, as well as an official entry in the county road
book." A.R. 174.
Responding on ESHD official letterhead on March 30, 2017, Jon Pankratz, the ESHD
Road Supervisor wrote: Dear Mr. Palmer, Leonard Road #231 is public road established by a
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viewer report and was declared a highway by the Kootenai County Commissioners on September
9, 1908 - Attached is copy of Road Book 491 W." A.R. 176-77. Palmers relied on that letter.
In further reliance on these ESHD representations, and "at the expense of the Palmer
Family Trust an Amended Record of Survey was conducted by J.C. Pfahl PLS to include all
portions of Leonard Road #231 within Govt. Lots 2,3, and 4, of Section 33, Township 49 North,
Range 1 West B.M., Kootenai County, Idaho; moreover, this said attached amended survey was
recorded under instrument #260794 filed in Book 29, Page 485 , on the 17th day of August,
2017." A.R. 4.
Today, if the ESHD decision stands, the road stewards of Kootenai County will have
created a double estoppel damaging Palmers both times. The first was the result of the validation
proceeding that deprived Palmer's of public right-of-way access on Leonard Road No. 2 to their
Government Lot 8. The road was there for Paul Batzle in 1934, but not for Palmers in 2018. The
second estoppel occurred because prior to that validation proceeding Palmers relied upon
ESHD's recordation of the viewer's report in 2016, further relied on Mr. Pankratz's letter to
perform their survey, but that as a result of the survey the W arners sued Palmers for trespass (for
performing the survey) in a separate case now pending in Kootenai County as Case No. CV2819-4630, based largely on the invalidation of Leonard Road No. 2 on June 25, 2018. Warners'
trespass case was filed in the First District Court one year later to the day on June 25, 2019. Here
is the unconscionable effect of this quasi-estoppel double jeopardy that the District Court could
not find. The District Court was in error.
There appears to be no end to ESHD' s willingness and ability to harm Palmers, when
Palmers simply want to reach their Government Lot 8. Palmers pray this Court is able to and will
grant a remedy to these harms by finding in favor of Palmers.
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5. Clarification of Facts: (A) No Palmer Request for Driveway; (B) Map Labeled as
U.S.F.S. 1937 map is the 1937 Kootenai County Surveyor's Map.
(A)

No Palmer Request for a Driveway.

As this Court read in its review of Marcus Palmer's email request to ESHD dated Mar.
24, 2017, he did not request information on Leonard Road No. 2 for a private driveway.
Mr. Palmer's email stated:
What I am asking for, is a simple letter from the county road district
regarding Road 231, aka Leonard Rd #2, stating that Kootenai [C]ounty
regards it as public property due to the fact that there is both a viewers[']
report on file, as well as an official entry in the county road book.
In the future, if agreed by all neighbors affected, we may initiate the
process to ask the county to vacate. But, at this time, we simply wish to
use the right of way listed in the viewers report.
A.R. 174.
Palmer wanted to use the public right-of-way access to Government Lot 8, if ESHD
stated Leonard Road No. 2 was a public right-of-way. The mischaracterization of Palmer's intent
appears to have begun with Warner's Opposition to Request for Reconsideration filed with
ESHD on April 12, 2018, which concluded, "[Palmers] want to use and cross the Warners'
property because the W arners already have a driveway. The Palmers want to use that driveway
for themselves .... " A.R. 437.
Palmer's have not undertaken all this effort merely to get a driveway. In fact, they wanted
to "use the [public] right-of-way listed in the viewers report," to reach their land. A.R. 174.
Further, if Palmers only wanted a driveway, then why all this argument about the public interest?
If you want merely a driveway, who cares about the public interest? The answer is that the

Palmers have always been interested in Leonard Road No. 2 as a public right-of-way, and they
have been fighting for the public's interest of reaching the west shores of Rose Lake, and the
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excellent swampland to the west of it on Idaho Fish and Game property that provides excellent
duck and other game bird hunting.

(B)

Map Labeled as U.S.F.S. 1937 map is the Kootenai County Surveyor's Map.
The second clarification of facts is that in the Agency Record at page 86, Marcus Palmer

included a map he thought was a 1937 U.S. Forest Service map. Due to the difficulties in
obtaining accurate records in Kootenai County related to Leonard Road No. 2, including lost
deed books, lost ordinances, and even a lost Leonard Road No. 2 that got turned into the
Warner's driveway, Mr. Palmer decided to check with the Idaho State Archive.
In early May 2020 after query by Marcus Palmer, the Idaho State Archive provided the
same 1937 map as it found in its records catalogued at file number "MAP G 4273.K6 1937."
This map is the same map appearing in the lower part of the page in the Agency Record at page
86, but at a much higher resolution. However, according to the Idaho State Archive record, the
map is not a 1937 U.S. Forest Service map, but an official Kootenai County map created by
Kootenai County's surveyor in 1937. I have appended to this reply brief six pages, including a
picture of the entire map, followed by four close-ups and Macomber Law's document intake
form signed by Mr. Palmer. Ex. A.
I am unaware whether this Court will consider the submission new evidence. Palmer's do
not consider it new evidence, but a clarification of existing evidence from an impeachable
source. The Court can take judicial notice of what is in the Idaho State Archives, especially when
it clarifies evidence in an existing case at a higher photo resolution. There is no harm to ESHD,
Warners, or Teichmanns. However, the map proves William Ashley, Kootenai County's
Surveyor recognized the existence of Leonard Road No. 2 on his map in 1937. For that purpose,
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and pursuant to Idaho Code section 9-1406, I declare under penalty of perjury pursuant to the
law of the State of Idaho that the foregoing is true and correct.
Date: May 8, 2020.
/S/ Arthur B. Macomber
Arthur B. Macomber
Appellant Palmer's Attorney

EXHIBIT A ON FOLLOWING PAGES
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 8th day of May 2020, I caused to be served true and
correct copies of the foregoing APPELLANTS' REPLY BRIEF through iCourt/Odyssey to:
Susan P. Weeks
Attorney at Law
James, Vernon & Weeks, PA
1626 Lincoln Way
Coeur d'Alene, ID 83 814
Phone: (208) 667-0683
Email: sweeks@jvwlaw.net
Attorney for East Side Highway District

[ ] U.S. Mail
[ ] Overnight Mail
[ ] Hand Delivered
[ ] Facsimile (208) 664-1684
[X] Odyssey

Matthew R. Cleverley
Fidelity National Law Group
701 Fifth Avenue, Suite 2710
Seattle, WA 98104
Telephone: 206-223-4525 x 103
Email: Matthew.Cleverley@fnf.com
Attorney for Rande and Debra Warner
(Party not in Appeal)

[ ] U.S. Mail
[ ] Overnight Mail
[ ] Hand Delivered
[ ] Facsimile 877-655-5281
[X] Odyssey

Nathan S. Ohler
Ramsden, Marfice, Ealy & Harris, LLP
700 Northwest Blvd.
Telephone: (208) 664-5818
Email Address: nohler@rmehlaw.com
Attorney for Steffen and Allyson Teichmann
(Party not in Appeal)

[ ] U.S. Mail
[ ] Overnight Mail
[ ] Hand Delivered
[ ] Facsimile (208) 664-5884
[X] Odyssey

/S/ Arthur B. Macomber
Arthur B. Macomber
Appellant Palmer's Attorney
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